Remarks of Neil V. Getnick before the New York City Council on the Proposed

False Claims Act to Amend the Administrative Code of the City of New York in

Relation to Creating Civil Penalties and a Private Right of Action for False and
Fraudulent Claims.

June 23, 2004

In 1995, the United States Department of Justice (“DOJ”) marked the recovery of
its first billion dollars under the qui tam provisions of the amended 1986 federal False
Claims Act providing for a private right of action for false and fraudulent claims, 31
U.S.C. §3729 et seq., with a press release. The DOJ praised the bipartisan efforts of
the bill's sponsors, Senator Grassley and Congressman Berman, as a work of
"leadership and vision.” The recovery of over $1 billion, the DOJ declared,
‘demonstrates that the public-private partnership encouraged by the statute works and
is an effective tool in our continuing fight against the fraudulent use of public funds.”

By the end of 2002, qui tam recoveries under the amended False Claims Act had
grown to an awe-inspiring $6 billion. In its press release, the DOJ again attributed the
success of the statute to “the vision of its sponsors . . . as well as the thousands of
private citizens who have reported fraud by filing suit under the Act.” By the end of
2003, gui tam lawsuits had resulted in recoveries to the government of nearly $8
billion.

The qui tam law is now well established as the weapon of choice for federal (and
an increasing number of state) prosecutors seeking to recover defrauded taxpayer
funds. Fifteen States* have followed the federal lead by enacting False Claims Acts to
combat fraud committed against their own programs. Since 1986, qui tam plaintiffs
have been the DOJ’s partners in the recovery of billions of dollars. The qui tam law has
become in practice what it was intended to be in theory -- a “public-private partnership”
of the government and the people.

The False Claims Act, including its qui tam® provisions, was initially enacted at
the urging of President Lincoln in 1863, a few months before the Battle of Gettysburg.
A response to reports of widespread fraud by Civil War profiteers,® the Act encouraged
citizens with knowledge of fraud against the government to come forward by authorizing
them to file a civil suit in the name of the government. As a reward, the whistleblower
~ received a payment amounting to 50% of the recovery of twice the government's actual
damages plus a $2,000 penalty for each false claim.”

Although the "Lincoln Law" was a wartime initiative, it was not limited to defense
fraud. In 1863, private citizen enforcement was an integral part of the U.S. statutory
framework. Ten of the fourteen statutes passed by the first Congress contained qui
fam provisions designed to supplement government enforcement, including statutes
relating to bank regulation, import duties and copyright infringement.?2 As a California



court noted in 1989, the qui tam laws "are firmly rooted in the American legal tradition."®

The 1986 amendments overhauled and strengthened the Act, whose qui tam
provisions had all but fallen into disuse as a result of amendments that followed a
Supreme Court ruling in 1943." Like the congressional initiative that resulted in the
original False Claims Act, the 1986 amendments were prompted by reports of pervasive
fraud against federal agencies, notably in the area of defense procurement.’ A
revamped qui tam law was seen as the most powerful and effective means of
addressing these problems. "[O]nly a coordinated effort of both the Government and
the citizenry," wrote the Senate Committee on the Judiciary, "will decrease this wave of
defrauding public funds."?

The success of the federal False Claims Act in achieving that goal has been
nothing short of spectacular. In 1988, recoveries under the qui tam provisions of the
statute were a mere $355,000. In 2003 alone, those recoveries had grown to $2.1
- billion. Initially, the 1986 False Claims Act was aimed primarily at defense
procurement fraud. Since 1996, however, more than half of all qui tam cases has
involved health care fraud, and in 2003 health care fraud accounted for the lion's share
of recoveries - $1.7 billion.”® Other areas in which the qui tam law has recovered
millions of dollars include oil and gas,' securities,' construction,'® computers,'” and
environmental testing."®

The bill currently before the City Council would seek to replicate the success of
the federal False Claims Act in the New York City context. The need for powerful anti-
fraud legislation in New York City is self-evident. New York City is not only the largest
city in the United States, its budget is larger than any single state budget other than
New York and California.

While the City administration over the past decade has launched an aggressive
attack on corruption in key City industries, including the commercial waste hauling
business and the wholesale produce, meat and fish markets, fraud on the government
remains a continuing problem. The construction industry, for example, particularly in
the area of public works, is a case in point. The New York State Organized Crime Task
Force noted in a 1990 report:

The City's development and infrastructure needs are enormous and acute -
schools, jails, office buildings, homeless shelters, housing, pollution control
plants, recreational facilities, tunnels, bridges and roads must be built to meet
basic individual, social and economic needs ... When public works programs
are riddled with fraud, waste and abuse, costs proliferate, quality deteriorates,
delays increase, and the capacity to respond to critical infrastructure needs
declines. In short, the quality of life for all New Yorkers is severely threatened."™

The vigilance of City law enforcement and anti-corruption agencies and
. programs that mandate the hiring of integrity monitors on some public construction
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projects have achieved unprecedented successes, but more is needed. The False
Claims Act bill currently before the City council would supplement the efforts of
dedicated City authorities with the vigilance of private citizens. It would afford those
agencies the benefit of unique inside knowledge of fraud that otherwise would not have
come to light. The proposed False Claims Act provides a powerful and tested means of
fighting fraud in government contracting. The City Council should embrace it.
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